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QUESTIONS PRESENTED. 

1. Is it necessary to prove actual or constructive notice 
of the presence of a foreign object upon bus steps in order 
for an alighting passenger, who has fallen on such an ob¬ 
ject, to recover? 

2. Is a carrier liable for failure to draw its bus up close 
enough to a curb, in daylight, to permit a passenger to 
alight thereon when there is no hazard to the passenger in 
stepping down into the roadway? 
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IN THE 

United States Cout of Appeals 

For the District op Columbia Circuit 


No. 11769 


Ida M. EIieffer, 

AppelUmt, 

V. 

Capital Transit Company, a corporation, 

Appellee, 


Appeal From the United States District Court for the District of 

Columbia. 


BRIEF FOR THE APPELLEE. 


COUNTERSTATEMENT OF THE CASE. 

Appellant, Ida M. Elieffer, plaintiff below and so here- 
iftafter designated, fell during daylight while alighting 
from an eastbound Capital Transit Company bus at Fourth 
and E Streets, Northwest, on May 11, 1950 (J. A. 1, 15, 
20 , 21 ). 
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Explaining her fall, Mrs. Elieffer said: “Well, there 
wasn’t anything that I know of happened except I boarded 
the bus at Eleventh Street, Northwest, and I came down to 
Fourth Street and got off there, and there was something 
on the step—I don’t know what it was—I felt it under¬ 
neath the ball of my foot—and it caused me to fall, and I 
went down between the curb and the bus and I was knocked 
out. I don’t know what happened” (J. A. 1). She testified 
she fell from the second or middle step (J. A. 2). She did 
not fall by reason of any motion of the bus. It was stopped. 
(J. A. 3). 

Further interrogation did not disclose the identity of the 
object she trod upon. “Well, it felt like a little object about 
as big as the end of my thumb, right under the ball of my 
foot. I don’t know what it was,” she said (J. A. 4). 
“It felt like a little rock or something” (J. A. 4). 

She had not noticed the surface of the steps of the bus, 
either before or after her fall (J. A. 2). 

The plaintiff testified on cross examination that the ob¬ 
ject “caused me to quickly go forward and fall” (J. A. 6). 
It was a slipping motion (J. A. 5). It w’as then disclosed 
that her complaint had alleged that she hit her foot against 
the bus step or against something on the step (J. A. 7, 20). 
This was repeated at pretrial (J. A. 22). In hv^r pretrial 
deposition Mrs. Kieffer had testified, “I caught my foot on 
something when I went to step down on the second step” 
(J. A. 8, 9). Although at the trial she testified, “it was 
the front of my foot that was on something” (J. A. 9), her 
deposition disclosed that she had then testified it was not 
the toe but “it seems like it was the heel” (J. A. 8). 

The plaintiff was further impeached when it appeared as 
if she wrote out a notation in her own handwriting for the 
operator of the bus, inunediately after her fall, “Was not 
the operator’s fault” (J. A. 10; Appendix hereto). 

Mrs. Kieffer could not recall if other passengers had 
boarded or alighted from her bus just prior to her fall, 
either at this stop or the one just preceding it (J. A. 1). 


3 


Plaintiff sought to relate, in some fashion, the position of 
the stopped bus away from the curb with her fall. Her 
testimony placed the bus two feet out from the curb (J. A. 
3, 4). With the interjection of this issue, she merely served 
to confuse her explanation of her fall. She said, “I tried 
to step —get from the bus on the curb, and I couldn’t make 
it. I think that’s the reason why I fell” (J. A. 5). How¬ 
ever, she noticed the position of the bus with relation to the 
curb before she stepped, and appreciated that such a step 
from the bus to the curb was more than she could do (J. A. 
4). She testified: “Well, it was too far for me to step over 
from the bus over to the curb, and I noticed it was at least 
two feet” (J. A. 4). 

No explanation was given why she attempted such a 
step. There was no testimony that the roadway, over which 
she tried to step, was defective. There was no evidence 
that the bottom step of the bus was of a hazardous height 
above the roadway. She did not even try to step down into 
the street (J. A. 5, 6). 

At the conclusion of the plaintiff’s case, she sought to 
have introduced into evidence a traffic regulation which 
prohibits the parking or standing of vehicles with their 
right wheels more than twelve inches from the curb (J. A. 
23). The trial court ruled that the ordinance was inadmis¬ 
sible because the regulations, in defining the words “stand” 
and “park”, exclude the momentary stopping of a bus for 
the pick up and discharge of passengers (J. A. 23). 

When, thereafter, a motion for a directed verdict was 
made, the Court inquired of plaintiff’s counsel for his 
specification of negligence. He replied, “Keep the steps 
clear of foreign objects” (J. A. 16). After argument, 
the Court granted the motion. Judgment for the defend¬ 
ant was entered upon the directed verdict (J. A. 17, 24). 
This appeal followed. 
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■ SUMMARY OF ARGUMENT. 

1. When a passenger’s fall from a bus is so inadequately 
described that it does not exclude explanations for the fall 
other than the defendant’s negligence, a prima facie case 
is not presented. 

If the passenger’s fall be ascribed to a foreign object 
upon the steps of the bus, the passenger is still required 
to prove actual or constructive notice of its presence on the 
part of the carrier or its employees to entitle her to have 
her case submitted to a jury. 

2. A carrier is not obligated to draw its bus suflSciently 
close to the curb to permit a passenger to alight thereon. 
Its obligation is to provide a safe place at which to alight. 
If the street or roadway presents no hazard, and the step 
to the street from the bus is not a hazardous distance, and 
there is sufficient light to disclose the conditions prevailing 
to the alighting passenger, the carrier has discharged its 
obligation. 

3. The trial court correctly excluded from evidence Sec¬ 
tion 76 of the Traffic Regulations, which prohibits the 
parking or standing of vehicles with their right wheels 
more than twelve inches from the curb, since the definitions 
of “park” and “stand” contained in the regulations ex¬ 
clude the temporary stop of a vehicle for the discharge of 
passengers. 


ARGUMENT. 

1. The Mere Fact of a Fall by on Alighting Biis Passenger From 
an Unidentified Cause Does Not Impose Liability Upon the 
Carrier. 

Plaintiff’s testimony was uncertain as to whether she 
ascribed her fall to some object on the steps of the bus from 
which she was alighting or to the distance the bus was 
stopped away from the curb. Her testimony on either 
theory was inadequate to support a verdict, but each theory 
will be treated separately. 
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The plaintiff testimony that she fell by reason of a 
foreign object on the bus steps was vague and uncertain. 
She testified, . there was something on the step—I 
don^t know what it was—felt it underneath the ball of 
my foot—and it caused me to fall’* (J. A. 1). She did not 
notice the steps before or after her fall (J. A. 2). The 
witness, Shirley Ramey, observed them immediately after 
Mrs. Eaeffer fell. She said, ‘^They looked 0. K. to me.** 
(J. A. 15) The plaintiff said the object ‘‘felt like a little 
rock or something; like a little object about as big as the 
end of my thumb, right under the ball of my foot I don’t 
know what it was.” (J. A. 4) 

Presumably, this unidentified object was foreign to the 
step itself, but this is uncertain. It could have been part 
of the step. The motion it produced on her foot was vari¬ 
ously and unreconcilably explained. At the trial, she said 
it caused her to slip—to “quickly go forward*^ (J. A. 5, 6). 
In her deposition, she had the feeling of being caught and 
held back (J. A. 8, 9). Her complaint and pretrial state¬ 
ment alleges that she hit either the step or something on 
the step (J. A. 20, 22). At the trial, it was her toe or the 
ball of her foot which contacted the object (J. A. 1, 4, 9), 
whereas in her deposition it was the heel (J. A. 8). 

A fall which is so inadequately described and where the 
cause is so insufficiently identified does not give rise to 
liability on the part of the carrier. In Brown v. CapUcl 
Trcmsit Co., 75 U. S. App. D. C. 337, 127 F. 2d 329 (1942), 
a similar inadequately described fall by an alighting pas¬ 
senger was held to impose no liability. 

The plaintiff there testified: “I couldn’t see that there 
was anything wrong, but there must have been something 
wrong or it would not have pulled the heel off my shoe. 
. . . it was an iron platform, and it had iron hobnails on 
it and they protruded.” In Brown, as here, no defects in 
or on the steps were discovered- 
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This Court, aflSnning a directed verdict, said: 

^ ‘‘Appellant’s allegations are vague rather than spe¬ 
cific, and as applied here go no further than an alle- 
^tion of negligent maintenance of the car. But there 
is not a single word in plaintiff’s testimony on which 
to predicate a verdict on this ground. The facts 
shown closely parallel those in Lewis v. Washington 
By. & Electric Co., 52 App. D. C. 243, 285 F. 977, 979. 
That case, like this, was an action for injuries sus¬ 
tained by a passenger in alighting from a street car. 
There we said: 

“At the close of the case, no evidence had been ad¬ 
duced showing a defective condition of the step. Plain¬ 
tiff herself could only say: 

“ ‘I remember a distinct feeling of being caught and 
held back.’ 

“This sensation might have resulted from any one 
of a number of different causes for which defendant 
could not have been held responsible. The evidence 
wholly fails to show negligence on the part of defend¬ 
ant; hence there is no theory upon which a verdict 
for plaintiff could have been sustained. Such a finding 
would have been based, not upon proven facts, but upon 
mere speculation as to how the accident might have 
occurred. This is not sufficient.” 

Putting aside this ground, however, the plaintiff cannot 
prevail by proof of the presence of a foreign object upon 
the bus steps. There was insufficient evidence of its iden¬ 
tity to charge the operator with the duty of removing it. 
It might have been a black pebble, used in paving and so 
frequently seen about the streets, which would have been 
undistinguishable against the black covering of bus steps. 

Moreover, there was no evidence as to the length of time 
the object was on the step. ’ It might have been carried 
there immediately prior to the plaintiff’s fall by someone 
boarding or alighting at this stop. It might have been 
tracked in on the shoes of passengers who boarded at the 
previous stop. It might have been dropped by passengers 
at either stop. 
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Wlien plaintiff’s proof goes no further than to disclose 
the presence of a foreign object upon a treading surface, it 
is insufficient to support a recovery. There must be, in 
addition, proof of actual or constructive notice of the pres¬ 
ence of the object to the defendant or its employees. 
Brodsky v. Safeway Stores, 80 TJ. S. App. D. C. 301,152 F. 
2d 677 (1945); Selby v. S. Karm Sons Co., 64 App. D. C. 36, 
73 F. 2d 853 (1934); F. W. Woolworth Co. v. WUliams, 59 
App. D. C. 347, 41 F. 2d 970 (1930). A different rule has 
not been applied to carriers. Old South Lines, Inc. v. Mc- 
Cuiston, 5 Cir., 1937, 92 F. 2d 439; Jones v. Baton Rouge 
Elec. Co., La. App., 1939, 192 So. 539. Plaintiff’s case 
lacked this requisite proof of notice. 

Furthermore, the plaintiff was not entitled to have her 
case go to the jury under principles of res ipsa loquitur. 
She has neither in this Court nor in the Court below, urged 
the applicability of the doctrine. Brown v. Capital Tr(msit 
Co., supra, holds that the doctrine is not applicable to a 
case of this nature. The plaintiff could have fallen by her 
own action, the action of the defendant, or the conduct of 
third persons. When there are causes of injury other than 
the negligence of the defendant, the plaintiff is bound to 
exclude their operation, else the doctrine is inapplicable. 
, Jesionowski v. Boston & Maine R. Co., 329 U. S. 452 (1947). 

Thus, this Court said in Brown v. Capital Transit Co., 
supra, of the inapplicability of the doctrine of res ipsa 
loquitur to a fall by an alighting passenger from unidenti¬ 
fied causes: 

^ “Where, as here, it is a matter of surmise that the 

damage was due to a cause for which the defendant is 
liable, the doctrine is inapplicable. If causes other 
than the negligence of the defendant might have pro¬ 
duced the accident, the plaintiff is bound to exclude 
the operation of such causes by a fair preponderance 
of the evidence. Here the sum and substoce of ap- 
r pellant’s evidence is that an injury occurred.” 
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2. It Is Not Negligence to Stop a Bus a Few Feet Away From a 
Curb in Daylight When There Is Nothing to Prevent on Alight¬ 
ing Passenger From Stepping Down to the Roadway and 
Reaching the Cmb in Safety. 

The theory that the plaintiff fell while making a step 
across too great a distance between bus step and curb is 
inconsistent with her theory that she slipped on an un¬ 
identified object. To that extent, it affects the probity of 
all her testimony and deprives it of substantiality. She 
clearly stated she slipped from the second or middle step 
(J. A. 1, 2). She could not have then been striking out for 
the curb, or, if so, she has only herself to blame for her 
fall. It is difficult to extricate her from her own negligence 
in any event. She testified she noticed the distance of the 
bus from the curb and that it was ‘too far for her to step’ 
(J. A. 4). Yet with this appreciation of the risk, she took 
the step she knew was hazardous for her to take (J. A. 5). 
“I think that is the reason I fell,” she said (J. A. 5). 

She did not attempt to step into the street between the 
bus and the curb (J. A. 5, 6). There was no testimony that 
the street contained any defects or presented any hazards. 
There was nothing to show that the bus step was at too 
great a height from the street to assure a safe descent. 
That it was not is amply demonstrated by the fact that 
buses of this same type are used throughout the area in 
places where curbs are not available. 

It is, of course, true that a carrier must select a reason¬ 
ably safe place for its passengers to alight. Capital Trac¬ 
tion Co. V. Wathen, 35 App. D. C. 577 (1910). There is no 
obligation, however, to stop at any particular place nor to 
provide that a passenger may have any easy step to the 
curb or sidewalk. Low v. Harrisburg Ry. Co., 290 Pa. 365, 
138 Atl. 852 (1927); Cleveland v. Danville Traction S 
Power Co., 179 Va. 256,18 S. E. 2d 913 (1942). The prox¬ 
imity of a bus to the curb is not an invitation to step from 
the bus to the curb. The passenger is required to use rea¬ 
sonable care and foresight in alighting. This contemplates 
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use of the senses, and conduct based upon knowledge de¬ 
rived thereby. In the ordinary situation, the carrier can 
assume such reasonable conduct on the part of its passen¬ 
gers. If, therefore, a stop is made in daylight which does 
not bring the bus sufficiently close to the curb to permit a 
descent thereto, the carrier is justified in relying upon the 
passenger to observe the conditions prevailing and to step 
into the street where it can be done in safety. 

If the passenger fails and blindly steps off, expecting a 
curb to be under foot, the negligence is that of the pas¬ 
senger. 

In the instant case, plaintiff both saw that a curb was 
not immediately adjacent to the bus and appreciated that 
the distance between bus and curb was too great. Although 
it was an easy and safe step to the street, she did not take 
it, but tried to make the more difficult longer step to the 
curb. A clearer ease of one’s own negligence could hardly 
be imagined. 

Conduct much less questionable was held to constitute 
contributory negligence as a matter of law in Fordyce v. 
White Star Bus Lines, 304 Pa. 106, 155 Atl. 98 (1931). 
Plaintiff therein had been a frequent passenger on a par¬ 
ticular bus which had customarily stopped at the front en¬ 
trance to a hotel and immediately adjacent to the curb. 
On the night of her injury, the bus stopped by a side en¬ 
trance, two feet from the curb, and under conditions where 
the lighting was dim. Plaintiff stepped out of the bus, 
expecting to find a curb under foot. She fell and was in¬ 
jured. She was held to be contributorily negligent as a 
matter of law. The Supreme Court of Pennsylvania said: 

‘^In stepping out into the roadway, in itself not 
dangerous, she substituted past experience for vision, 
as she said, ‘I expected to step down onto the curb, 
as the bus had always been close to the curb when it 
stopped at the regular stopping place, but when I 
stepped down, I missed the curb and stepped down 
onto the pavement’ (meaning the paved roadway). 
According to her own testimony, she knew the bus 
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had stopped at a place -which, to her, was unusual; 
that knowledge should have caused her to be doubly 
cautious. As was the situation in Lemer v. Philadel¬ 
phia, 221 Pa. 294, 295, 70 A. 775, 21 L. R. A. (N. S.) 
614, she chose to rely on her former experience and 
tibandoned the use of her natural senses for the time 
being. She blindly trusted a dangerous situation and 
was injured. As pointed out by the Court below, ‘the 
plaintiff having stepped down in the dark was in no 
different position than she would have been had she 
stepped do-wn -with her eyes shut\ Wilhelm v. San- 
burg, etc. Ry. Co., 281 Pa. 69, 73, 126 A. 191. . . . 
That Mrs. Fordyce left the bus in the manner and un¬ 
der the circumstances disclosed by the evidence was so 
conclusive of contributor^’ negligence that the Court 
should so declare as a matter of law.^’ 

Is not the plaintiff’s negligence much more clear here 
where she knew the bus was not adjacent to the curb; knew 
that the step to the curb was too far for her, yet took it 
when she could have easily stepped into the street with 
safety. 

Passing to the nub of the matter, it is not negligence 
to fail to pull a bus to within a few inches of the curb when 
about to discharge passengers. The obligation is to pro¬ 
vide a safe place to alight. If there is sufficient light so 
that the passenger can see the conditions prevailing, and 
the street provides no danger or hazard, the carrier’s ob¬ 
ligation is satisfied. There is no obligation to set passengers 
down on the curb. If the street is safe, the carrier has 
discharged its duty. It has been held that the mere stop¬ 
ping of a bus, for the discharge of passengers, some dis¬ 
tance away from a curb, without more, does not constitute 
negligence. Hoffman v. Philadelphia Transport Co., 369 
Pa. 212, 85 A. 2d 144,146 (1952); Mulhein v. PMic Service 
Coordinated Transp., 121 N. J. L. 163,1 A. 2d 418 (1938); 
Smith V. Public Service Coorditvated Transp., 123 N. J. L. 
226, 8 A. 2d 575 (1939). 

In Mulhein v. Public Service Coordinated Transp., supra, 
the plaintiff fell while alighting from the defendant’s bus 
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during daylight. The bus had been stopped on a steep 
grade and at a distance of from twelve to twenty inches 
from the curb. Plaintiff claimed the defendant was negli¬ 
gent in failing to draw its bus up to the curb. The Supreme 
Court of Errors and Appeals of New Jersey, in affirming 
a non-suit, said: 

“Taking as true the stopping of a common carrier’s 
motor bus on a steep grade, and from twelve to twenty 
inches from the curbing, without more, and giving 
thereto the benefit of all legitimate inferences de¬ 
ductible therefrom (citing cases), we must determine 
whether or not same violated the defendant’s duty of 
using a high degree of care for the safety of the plain¬ 
tiffs, and of providing a reasonably safe place for 
them to alight, and we conclude that such proof, stand¬ 
ing alone, is insufficient to impose upon the defendant 
the burden of going forward, and therefore the ruling 
of the trial court is affirmed.” 

Since therefore there is no negligence in stopping a bus 
away from a curb and since the plaintiff here both knew 
and appreciated the conditions confronting her as she was 
about to alight, her second theory affords no basis of 
liability. 

3. Section 76 of the Traffic Regulations Was Properly Exduded 

From Evidence. 

Plaintiff sought to introduc Section 76 of the District of 
Columbia Traffic Regulations into evidence (J. A. 16). The 
Court properly excluded it. 

Section 76 provides as follows (J. A. 23): 

“No person shall stand or park a vehicle in a road¬ 
way other than parallel with the edge of the roadway 
headed in the direction of lawful tr^c movement and 
witii the right-hand wheels of the vehicle within twelve 
inches of the curb or edge of the roadway, except that 
on a one-way street the left-hand wheels may be ad¬ 
jacent and within twelve inches of the left-hand curb, 
and except as otherwise provided in this Article.” 



Although at first reading, the Kegulation might seem ap¬ 
plicable, the definition of the words used make it inappro¬ 
priate. Section 76 prohibits the standing or parking of a 
vehicle more than twelve inches from the curb. 

Article 1, Section 1, of the Regulations, entitled “Words 
and Phrases Defined^’, provides in pertinent part: 

Park. When prohibited means the standing of a 
vehicle, whether occupied or not, otherwise than tem¬ 
porarily for the purpose of and while actually engaged 
in loading or unloading.’’ 

** Standing. When prohibited means any stopping or 
standing of a vehicle, whether occupied or not, except 
when necessary to avoid conflict with other traffic or 
in compliance with the directions of a police officer or 
a traffic control sign or signal, provided that a vehicle 
may stoj) momentarily to pick up or discharge a pas¬ 
senger or passengers . . .” 

By definition, this bus did not “park” within the meaning 
of the term. It stopped to discharge Mrs. Eaeffer as a 
passenger. As such, its action is excluded by definition 
from the term “standing”. Since the bus was neither 
parked nor standing. Section 76 was inapplicable. 

Moreover, the regulation was not designed to prevent the 
discharge of a passenger in the manner shown by the evi¬ 
dence. The purpose of the regulation was to prevent the 
stopping of vehicles in such fashion as to impede the flow 
of traffic and the free use of the travelled portion of the 
roadway. The ordinance therefore had no materiality to 
the issues of this case, and was properly excluded from 
evidence. 

CONCLUSION. 

1. The plaintiff’s fall was so inadequately described that 
a jury would have to engage in the grossest speculation to 
ascribe its cause to the defendant’s negligence. If it is 
assumed that she fell because there was a foreign object 
upon the bus steps, she wholly failed to prove the requisite 
notice. 


13 


2. The plaintiff effort to relate her fall to the stopping 
position of the bus served merely to confuse the issue. Her 
own testimony convicts her of contributory negligence. 
Moreover, it is not negligence to stop a bus away from a 
curb in daylight when the step to the roadway is not hazard¬ 
ous and the roadway itself offers no danger to the alighting 
passenger. 

3. Section 76 of the Traffic Regulations is inapplicable 
since the definitions within the Regulations exclude the 
temporary stopping of a vehicle for the purpose of dis¬ 
charging passengers. 

Respectfully submitted, 

Paul R. Connolly, 

Attorney for Appellee, 

810 Colorado Building, 
Washington 5, D. C. 
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